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Il. LETTER FROM SECRETARY -GENERAL
Most esteemed participants,

My name i s Naz Méedoj !l u, and it is such an hon
of the Justinianus Moot Court as the Secreteperal. This year JMC is making a comeback
with seven extraordinary courts, each caming different areas of law in different jurisdictions

that is suitable for applicants with every level of experience.

As the Yeditepe Model United Nations Club, the oldest Model United Nations club in the history
of Turkey, we tried our best to give yoseven courts that each one of them is designed
exclusively by the Academic Team of JMCO619, f

possible while experiencing the practice of a specific branch of law.

In the Dispute Settlement Body of the WdrTrade Organizatigrparticipants will examinan
antrdumping case betweéhe United States and Republic of Korea that can seem very technical

at first

Throughoutthe process, | had the chance to work with an amazing group of people. | would like
to thank my Deputy Secretafgeneral and more importantly my dearest friend Mr. Daniel Can
Ebden, for not leaving me alone in this journey and being my right hand. | would also like to
thank our splendidrganizationTeam in the leadership of DirectGeneral Mr. Omer Cem
Sipahi and his Deputy Direct@eneral Ms. Bengi Baydan for taking the quality of JMC to the
highest level and making sure everything goes like clockwork. Last but not least, | would like to
thank Under SecretarzeneralMs. Ezgi Ersoyand ter academic assistant ME z g i fol kK € k

preparing this tremendous case and going beyond my high expectations.
Let s meet where justice inspires your future
Best regards,

Naz Méedojlu

SecretaryGeneral of Justinanidoot Courts 2019



lll. LETTER FROM UNDER SECRETARY -GENERAL

Honorable participants,

I am delighted to welcome you to tBéh edition of Justinianus Moot Couds the UndeBecretary
General responsible for the Dispute Settlement Body of the World Trade Organization. My name is
Ezgi ERSOY and it gives me the utmost pleasure and joy to serve you as theSdodsary
General responsible fahe Dispute Settlement Body of tNeorld Trade Organization, which is the
moot court simulation of World Trade Organization that is happening for the first time in the history

of Turkeyds court simdbmpioge.to work on over A

In this session of theDispute Settlement Body of th&/orld Trade Organizatignesteemed
participants will perform as advocates and judges to conclude the very importaméleéisg the

issue ofantrdumping Judges wi | | bal ance the Samdithetd SKds eads
interest ofprotectingits own sellers by applyingntrdumpingtax. The outcome of this case will

conduct an important role amongsé stability of the trade in thehole world.

Beyond everything, | would like to express my gratitude to the Secr&mgral ofthis conferene

Ms . Na z aMlehdragpltyuMmbaniel Can Ebdeffor their guidance during the process, their
leadership imbuing team spirit to the Secretariat, and for their trust in me by giving me a chance to
serve as an Und&ecretaryGeneral. Also | would likgo thank my academic assistdhtz g i, | K é k
without her eagerness to help; it would be harder to manage it all. Finally, | would like to send my
special thanks t@wur amazing Organization Team in the leadership of Omer Sigahi and his

deputy my beloved iend Ms. Bengi Baydan never had any doubt from their work and they did not
surpriseme.| felt very privileged at the time this team formed and | can clearly state that | have never
been mistaken. | am proud to have such devoted, eligible teammate®enthan that; to have their

steady, yet wholearted friendship.

| 6ve been count itothgsthdkdtyrsof dusiiniapus Maoi Courgmadepending on
my previous experiences, | have no doubt that it will be marvelous and unforgettahlé df us.

Should you have any questions please do not hesitate to ask ensoyigezgi@hotmail.com

Ezgi Ersoy

UnderSecretaryGeneraresponsible for the Dispute Settlement Body of the World Trade

Organization


mailto:ersoy.ezgi@hotmail.com

IV. INTRODUCTION TO WORLD TRADE ORGANASZA DISBLNE
SETTLEMENT BODY

A. General Information about History of the WTO

Trading is the most important
economic income for countries, also
highly  affecting on  political
situations between nations. First

example can go as far to Silk Road

days. Relationship between Hans &

and Chinese was frequently tense
because to control the maTlhe effect

of trading in politics has not changed since then. Today we can easily see that a powerful
economy is built by strong trading skill8Vhoeverhas the good connections and powerful
sourceshappens to have leading roles in many kinds of p@nsspeci al ly i n poli
economic system is created by the desire for peace and security. The very beginWiomgdof

Trade Organizatiof WTO 0 goes to the days of Second World War, at the time United States
was considering to enter the war, Roadewand Churchill agreed on The Atlantic Charter in
1941. The Charter recognizes the need of one of the other and accepts the importance of
international commercespecially in time opeace;it became the document of the future. In

1944 The Bretton Wood€onference was held to establish an international institution for
monetary policy, bearing in mind the need of a comparable international institution for trade to
complement the International Monetary FUtMF 0) and the World Bank. In early December

of 1945, United States invited its war time allies to negotiate on reducing tariffs on trade of
goods. At the proposal of the United States, the United Nations Economic and Social Committee
adopted a resolution, in February 1946, calling for a conferenceafd archarter for an
International Trade Organization. On 30 October 1947, General Agreement on Tariffs and Trade
(AGATT 0) was signed by 23 nations in Geneva after the failure of negotiating governments to
create the International Trade Organizat({@hTO 0), it started to show effect on 1 January
1948.1t remained in effect until the signature by 123 nations in Marrakesh on 14 April 1994, of
the Uruguay Round Agreements, which established the World Trade Organ{Z&td@ 0) on



1 January 1995. The WTO is acgessor to GATT, and the original GATT téRGATT 19470)

is still in effect under the WTO framework, subject to the modifications of GATT 1994.Every

step of the organization started to take place under the consideration and following of The Doha
Round.twas of ficially | aunched at the WTOO0s Four
November 2001.lts objective was to lower trade barriers around the world, and thus facilitate
increased globaltrade. The Doha Ministerial Declaration provided the ndame for the
negotiations, including on agriculture, services and an intellectual property topic, which began
earlier. InDoha, ministers also approved a decision on how to address the problems developing

countries face in implementing the current WTO agrents.

B. General Information about WTO

The O66WTO66 stands for 66Worl d
Trade Organizati 6R6

$)

 but we <can
describe and look at the o ¢ :

organization in numerous ways.
We can define it as a forum for
governments to negotiate trade
agreements or as a place for
governments to solve trade
disputes. WTO pragsses by its
member states and its Secretariat.
Establishment of WTO is based on negotiations and every move of the organization is supported
and powered by negotiations and agreements. The organization may both support maintaining
trade barriers to proteconsumers or may open markets for trade, aiming to lower trade barriers.
The documents are signed by countries to provide legal limitations in international commerce.
Although negotiations are made and documents are signed by governments, the gbalpis to
producers of goods and services, exporters and importers conduct their business. Purpose of the
organization is to help trade flow as freely as possible and keeping undesired side effects away in
name of economic development and wading. It means resuring governments;ompanies;
individuals know the international trade rules and fulfill them with confidence that there will be

no sudden change in policy. The WTO agreements cover goods, services and intellectual



property. The agreements are dynanmheytare often renegotiated and new agreements may be
added. It I's expected that government so tr ad:¢
consideration of the negotiated agreements. Many WTO councils and committees work to
guarantee requirementseabeing followed and the agreements are being properly implied. In

short, WTO is the only international organization in the world dealing with global orders of trade

and its mainly purpose is to make sure that trade flows as smoothly, predictably apddreel

possible.

C. General Information about How WTO Works as a Dispute Settlement Body

Conflicts are inevitable where large

commercial transactions exist. Therefore \ '

WTO, asan intergovernmental body, trying Dispute

to minimize these disputes, makes an effort

to stabilize the global economy by settling settlement

disputes using its own means of settling B J

di sputes. Wi th WTOOS rtl)(ej)éns of s e I ng
disputes, enforcing rules in the rulessed WORLD TRADE ORGANIZATION

system isguaranteed, and is applied more effectivaligis procedure of WTO underlines the
importance of rule of law and makes commercial trading system more trustable and foreseeable.
This dispute settlement system is based orcla@ly-defined rules. What makethis system
predictable is the fact that it is based on a time table setting sharp deadjaresnigecompleting

the case abhand. Initial rulings are made by a panel and #ieyaccepted or declined by the full
membership of WTO.

However, by these @kanations one should not confuse the aim of WTO. Main aim of the WTO

is not to pass a judgment; it is to settle disputes by consultations, if possible. WTO tries to solve
discrepancies by settling them via consultations, due to the fact that it is theonoenient way

to sustain trade. Otherwise, parties may lose their trust in between them and it will not help to
WTO to reach its main aim of stabilizing global economy. By giving a judgment, WTO enforces
one party to do something it does not want athliéginning. However, by settling disputes via
consultations, WTO just helps parties to find a middle way, which is more peaceful and
sustainable wayiBy January 2008, only about 136 of the nearly 369 cases had reached the full



panel process. Most ofthest have either been notified as ¢

prolonged consultation phade some since 1995

Members of WTO have promised each other that, if a member believes that one of the other
members violatedules of trade, it will make n application to WTOG6s m
settling disputes instead of taking action unilaterally in other jurisdictions with other rule of laws.

This promise also have another side, which means members also accepted to abide by the agreed
proceduresand they will respect judgments given by the Dispute Settlement Body (will be

referred as ADSBO herein after).
A dispute, within the scope of WTO, ariseken;

1 one country adoptstaade policy measure in conflict of the previously agreed les
1 takes some action that one or more felldi¥O members considers to be against the WTO
agreements or,

1 a member fails to meet its obligations set in the WTO agreements.

Also, a third group of countries can declare that they have an interest in the chseadnhel to

gain some rights.

Under the oldGATT, a procedure for settling disputes existed. However, this old systenmo

fixed timetables therefore it lacked the foresddity and numerous cases remained unsolved on

for a long time inconclusively. BhUruguay Round agreement introduced a more structured
process with more clearly defined stages in the procedure. It met the need of a greater discipline
by introducing flexible deadlines for various stages of the process, thenefdree means of

length of a case needed to settle a g@sred more discipline. This agreement highlighted the
fact that prompt settlement is essential for the effective functioning of Kg@ement sets out

the procedures and timetables to be followed in detail.

Ihttps:/iwww.wto.org/english/thewto_e/whatis_eftif _e/displ_e.htm
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Consultations

60 days (Art. 4)
¢ During all stages
Panel established good offices, conciliation,

by md 0SB by Dispute Settlement Body (DSB) (Art. 6) or mediation (Art, §)

meetng i

0-20 days Terms of reference (Art, 7)
Composition (Art. 8)
20 days (+10 1 '
Jirec tor-Gene ral
asked Panel examination :

wt;f;"':gz:) Normally 2 meetings with parties (Art. 12), = Expert review group

1 meeting with third parties (Art. 10)
)

(Art. 13; Appendix 4)

Interim review stage —
Descriptive part of report Review meeting
sent to parties for comment (Art. 15.1) with panel
Interim report sent to parties for comment upon request
(Art 15.2) (Art. 15.2)
& months | 7
;ﬁ:ol:mzl: Panel report issued to parties
3 monthe (Art. 12.8; Appendix 3 par 12(j))
if urgent '
w ;:a;";::f; Panel report issued to DSB
establkhment (Art. 12.9; Appendix 3 par 12(k)) \
[ Appellate review
60 days (Art., 16.4 and 17)
for panel DSE adopts panel/appellate report(s)

reportunless jncluding any changes to panel report made

.. 30 days for

wpealed .. b appellate report (Art. 16.1, 16.4 and appeliate report
17.14)
'REASOMABLE }
PEROD oY Implementation
ummne?:yé report by lasirg party of propased -, DePute over

member implementation within 'reasonable period of

mposes, 066 PR
F pagrujs;gr time’ (Art. 21.3) including referral to
dkpu':':;::'f . . initial panel on
orarbitrator In cases of non-implementation implementation
parties negotiate compensation pending full (Art. 21.5)
implementation (Art, 22.2)
Possibility of
Retaliation — arbitration
If no agreement on compersation, DSB on level of
authorizes retaliation pending full suspension
implementation (Art, 22) procedures and
3“,2:;:3‘; Cross-retaliation: principles of
period' expims same secton, other sectors, retaliation

other agreements [ Art. 22.3)

implementation:

Proceedings possible,

(Art. 22.6 and 22.7)

max 90 days

TOTAL FOR
REPORT
ADOPTION:
Usudlyup to ¢
months (no
appeal), or 12
months (with
appeal) fom
establ thment
of panel to
adoption of
report ( Art.20

20 days

https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c6s1pl_e.hiwto)
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There are two main ways to settle a dispute once a complaint has been filed/inQhe

(a) the parties find a mutually agreed solution, particularly during the phase of bilateral

consultations; and

(b) through adjudication, including the subsequent implementation of the panel and
Appellate Body reports, which are binding upon the parties once adopted bgBh&here are

three main stages to the WTO dispute settlement process:
() consultations between thanpies;
(ii) adjudication by panels and, if applicable, by the Appellate Body; and

(i) the implementation of the ruling, which includes the possibility of countermeasures in

the event of failure by the losing party to implement thmgulPlease see chart above.

V. INTRODUCTION TO THE CASE: Republic of Korea v. USA: Anti -Dumping and

Countervailing Measures on Large Residential Washers from Korea
A. History of the Case

1. Terminology of the case

Beforegetting to the details relating to the factual background of the case, one need to know the

terminology of the case in order to have a better understanding.
- What does dumping means in the context of economy?

Dumping, ineconomics, is a kind of injuringricing, especially in the context witernational

trade. It occurs when manufacturers export a product to another country at a price below the
normal price with an injuring effect. The objective of dumping is to increase market share in a
foreign marketby driving out competition and thereby create a monopoly situation where the

exporter will be able to unilaterally dictate price and quality of the product.

Shttp:/mww.wikizeroo.net/index.php?q=aHROcHM6LyY9Ibi53aWtpcGVkaWEub3JnL3dpa2kvRHVtcGluZ18ocHJIpY2lu
Z19wb2xpY 3kikipedia)



Dumping is, in general, a situation of international price discrimination, where the price of a
product when sold in the importing country is less than the price of that product in the market of

the exporting country. Thus, in the simplest of cases, one identifies dumping simply by
comparing prices in two markets. However, the situation is rarelyeif, ¢hat simple, and in

most cases it is necessary to undertake a series of complex analytical steps in order to determine
the appropriate price in the market of the ex
the appropriate price inthe markéto t he I mporting country (known

to be able to undertake an appropriate compafison.
- What is the term anti-dumping tax stands for?

An antirdumping duty is a protectionist tariff that a domestic
government imposes on foreignports that it believes are priced

below fair market value. Dumping is a process where a compan

exports a product at a price lower than the price it normally
charges in its own home market. For protection, many countrie
impose stiff duties on productkeay believe are being dumped in

their national market, undercutting local businesses and markets.

- How Anti-Dumping duty works?

In the United States, the International Trade Commis§ibiC 0), an independent government
agency, imposes ardumping duties based upon investigations and recommendations from
theDepartment of CommercButies often exceed 100% of the value of the goods. They come
into play when a foreign company is selling an iteignificantly below the price at which it is

being produced. Part of the logic behind &@htmping duties is to save domestic jobs, but they

can also lead to higher prices for domestic consumers and reduce the international competition of
domestic compangeproducing similar goods. The important thing here is the factdhabtect

local businesses and markets, many countries impose stiff duties on products they believe are

being dumped in their national market.

“https://www.wto.org/english/tratop_e/adp_e/adp_info_e.htnfwto)
Shttps://www.investopedia.com/terms/a/antidumpingduty.asp(investopedia)
Shttps://www.investopedia.com/terms/a/antidumpingduty.asginvestopedia)
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- What is a countervailing duty?

Countervailing duty is an additional import duty

imposed to offset the effect of concessions and
subsidies granted by an exporting country to its
exporters. Imposition of a countervailing duty is an
attempt to bring the imported price to its true marke
price, and thus provides a level playing field to the

importing country's producers.

- What is the difference between antdumping duty and countervailing duty?
An antirdumping duty(RADDO) is a customs duty on imports providing a protection against the
dumping of goods in the EU at prices substantially lower than the normal value. In most cases,
this is the price foreign producers charge f
Each ADD covers specified goods originating in or exported from named countries or exporters.
ADD is chargeable in addition to, and independent of, any other duty to which the imported

goods are liable.

Countervailing duty is a customs duty on goods tleathreceived government subsidies in the
originating or exporting country. For customs purposes, it is treated in the same way as ADD. It
is possible to have both ADD and countervailing duty on a product. If you have the commodity
code number of the produgou can check in Volume 2 of the Tariff to see if ADD or
countervailing duties apply. The back of the relevant product chapter will name the countries and
exporters who either have these extra duties imposed on their goods or, where a whole country is
slbject to additional duties, it will state the name of the

exporters/manufacturers and the relevant duty rates applicable to o =34

them.

-What is a Alike producto?

An important decision must be made early in each investigation to
determine the ddicmedst iLc kiel ipkreo dpurcd ([

the Agreement as fNa product whi ch i

"http:/mww.businessdictionarycom/definition/countervailingduty.html(business dictionary)

11



respects to the product under consideration or, in the absence of such a product, another product
which, although not alike in all respects, has charattewilosely resembling those of the
product under considerationo. The determinat.
or products that are alleged to be dumped, and then establishing what domestically produced
product or products aretheapproi at e fAl i ke producto. The deci s
important because it is the basis of determining which companies constitute the domestic
industry, and that determination in turn governs the scope of the investigation and determination

of injury and causal linK.
- What is Market Price?

The market price is theurrent priceat which APsics e
anassebr service can be bought or sold. The
economic theory contends that the market price

converges at a point where the forces of supplyaatet
Poce |~

and demand meeBhocks to either the supply

side or demand side can cause the market price D

* Onstpost
for a good or service to be-ewaluated.

-What | s dndestrade? n g o

Zeroing, in the legal perspective, refers to the practice of substituting the dumping margin, in
order to eliminate negative dumping margins, when the export price exceeds the calculated

normal value for the actual amount of the dumping margin.

Zeroingrefers to a controversial methodology used by Uhged Statesor
calculatingantidumping dutieagainstforeign products. Théoreign domestic pricéDP) of the
product is compared with itd.S. import price adjusted for transportation and handling costs.

Under zeroing, the United States sets at zeroegative differences.

Critics of this methodology cinge that, because negative amounts are excluded, zeroing results

in the calculation of a margin and an antidumping duty in excess of the actual dumping practiced

8(World Trade Organizatiohitps://www.wto.org/english/tratop_e/adp_e/adp_info_e.htm
S(investopedia)
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by the countries concerned. The European Union has called for establishmé&iod arade

Organizationdispute settlement panel to rule on the U.S. practice of zeroing.

A report from the WTO's appellate body condemned this method as Winfaie ar e al so o
view that a comparison between export price and normal value that does not takattully

account the prices of all comparable export transactiossuch as t he practice
issue in this disputée i s not a Afair comparisono between
required by Article2 . 4 and by AYticle 2.4.2. ;€0

- What is weighted average teto-transaction (W-T) comparison methodology

Weighted average meaas average resulting from the multiplication of each component by a
factor reflecting its importanc® u mpi ng occurs when a foreign pr
(refer ed to as finormal valueo) are higher than i
to the United States. There are other ways to calculate dumping, and there are numerous
adjustments made by the USDOC t o selingexmeasesc er 6s
di ffer between the two ma+tola@tpd eSion comepeanr i son¢
this is the most common way to determine dumping.

- Role of the WTO regarding Anti-Dumping Duties

TheWorld Trade Organization operates a set of international trade rules. Part of the
organization's mandate is the international regulation ofdamtiping measures. The WTO does

not regulate the actions of companies engaged in dumping. Instead, it focuses on how
governments canor cannod react to dumping. In general, the WTO agreement allows
governments to "act against dumping where there is genuine (material) injury to the competing
domestic industry." In other cases, the WTO intervenes to preverduanping measures. This

intervention is justified to uphold the WTQO's fremarket principles. Antdumping duties distort

AppellateBody Report, European CommunitiesAnti-Dumping Duties on Imports of Cottéfype Bed Linen
from India, WT/DS141/AB/R, adopted 12 March 2001

1 hitps://www.mayerbrown.comi/media/files/news/2016/09/acloserlook-at-zeroingin-antidumping
calculatio/files/acloserlookatzernginantrdumpingcalculations/fileattachment/acloserlookatzeroinginanti
dumpingcalculations.pdf
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https://www.mayerbrown.com/-/media/files/news/2016/09/a-closer-look-at-zeroing-in-antidumping-calculatio/files/acloserlookatzeroinginanti-dumpingcalculations/fileattachment/acloserlookatzeroinginanti-dumpingcalculations.pdf
https://www.mayerbrown.com/-/media/files/news/2016/09/a-closer-look-at-zeroing-in-antidumping-calculatio/files/acloserlookatzeroinginanti-dumpingcalculations/fileattachment/acloserlookatzeroinginanti-dumpingcalculations.pdf
https://www.mayerbrown.com/-/media/files/news/2016/09/a-closer-look-at-zeroing-in-antidumping-calculatio/files/acloserlookatzeroinginanti-dumpingcalculations/fileattachment/acloserlookatzeroinginanti-dumpingcalculations.pdf

the market. Governments cannot normally determine what constitutesraaflat pricdor any

good or service?

2. Factual Background

This dispute concerns thkefinitive anttdumping and countervailing duties applied by the United
States as a result of agtiimping and countervailing duty proceedings conducted by the USDOC
concerning imports of large residential washers from Korea. Korea'sllanping claims
concern certain aspects of the USDOC's approach to the comparison methodology provided for in
the second sentence of Artidet.2 of the ADAgreement (WT comparison methodologyly

Korea challenged before the Panel certain aspects of the methodologiey tieetlbited States
Department of Commerce (USDOC) to determine whether to apply the weighted aweerage
transaction (WT) comparison methodologyKorea challenges certain aspects of the
methodologies used by the USDOC to determine whether the condarathe fapplication of the

W-T comparison methodology are met. Korea also challenges the USDOC's use of zeroing in the
context of the WAT comparison methodology. Korea also raisgddims under the SCM
Agreement and the GATT 1994 challenging the manner irchwthe USDOC calculated the

amount of subsidy conferred on Samsung under those prograrhmes.
In every antidumping invesgation, the USDOC must decide;

i. if it is going to base its initial determination of dumping on a comparison of
individual sales by a foreign producer during the period of investigation in its
home market to sales in the U.S. market (the ol | ed ftbr aassaatioan
methodology)r

ii. if it is going to compare all sales in both markets on a weiginedage to
weightedaverage basis. In a series of WTO rulings stretching back many years,
the Appellate Body found that ardumping authorities like the USDOC cannot
use zeroing in dier instance. (See, e.g., Mayer Duane W. Layton Matthew J.
Mc Conkey Browndés Nov. 25, 2014, Legal U
of Comme rDumping Methodology for NoMar ket Economi es. C

https://www.investopedia.com/terms/a/antidumpingduty.asp

Bhttps://www.wto.org/english/tratop_e/dispu_e/cases_e/ds464_e.h{mto case)
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The U.S. government, in general, and the USDOC, in péatictake great exception to these
rulings by the WTO. One of the USDOCG6s many r
zeroing is nonetheless justified when foreign producers are engaged in something called

At argetedo dump i nagcording éorthg &83DOA, isdvhem pni erpgrter employs
significant differences in the prices that it charges to different purchasers in different regions or
during different periods in order to hide or
comparea f or ei gn producer 6s pr i c-aerage basisitdits expod me m;:
prices to the U.S. on an individual basis. Known as the weightece r age t o {fvansact
comparison methodology, this is what the USDOC used in thedamipirg investigation of

large residential washefrom Korea.

W-T comparison methodology in the second sentence of Article 2.4.2 requires a comparison
between aweighted ver age nor mal value and fAthe entire
within the m@ttern as properly identified under that provision, irrespective of whether the export
price of individual Opattern transactionsd i s
second sentence of Article 2.4.2 allows an investigating authorityoto d s on Apatt
transactionso and exclugat femom t t &n scaocntsiiodnesros
dumping margins under the W comparison methodology, it does not allow an investigating
authority such as the USDOC to exclude certain transasfienific comparison results within

the pattern when the export price is above normal value

Korea challenges the manner in which the USDOC determines whether the conditions for the

application of the WTI' comparison methodology are met, and the scope afftp | i cat i on: (
appliedo in the Washers investigation; (ii) wu
sucho; and (iii) the future, ongoing applica

Washers proceeding.

Korea claimed that, contnato the second sentence of Article 2.4.2, the USDOC applied the W
comparison methodology to nqrattern transactions.

Korea also claimed that the United States acted inconsistently with the pattern clause of the
second sentence of Article 2.4.2 égplying fixed numerical criteria to determine the existence

of a Apatterno of significant price differenc
of the commercial context in which the alleged pattern of significant pricing differenses a
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Korea also challenged the USDOC's use of zeroing in the context of tH€ ¥@mparison

methodology.

The use of zeroing in weighted averdagdransaction comparison methodology and targeted
dumping in US antdumping measures on large residential easlirom Korea (DS464) reveals
that zeroing inflates dumping margins, increases duty collected amount, and hinders trade

expansion in goods.

3. Procedural Background

1 On 30 December 2011Whirlpool Corporation petitioned for Antiumping and
Countervailing dues for large residential washers from South Korea and Mdafare
the United States Department of Commerce and the United States International Trade
Commission.

T Whirl pool Corporationds petition -dumpsng gr ant
duties and countervailing duties for large residential washers from South Korea and
Mexico.

1 On 29 August 2013, Korea requested consultations with the United States concerning
antrdumping and countervailing measures relating to large residential washers from
Korea.

1 Korea claimed that the measures identified in its request for consultations are inconsistent

with:

0 Articles 1, 2.1, 2.4, 2.4.2, 5.8, 9.3, 9.4, 9.5, 11 and 18.4 of theDAmtiping
Agreement;

o Articles1.1,1.2,2.1, 2.2, 10, 14 and 19.4 of the SCveAment;

0 Articles VI, VI:1, VI:2 and VI:3 of the GATT 1994;

0 Article XVI: 4 of the WTO Agreement.

During 2013 multiple countries requested to join to the consultations.

On 5 December 2013, Korea requested the establishment of a panel.

At its meeting orl8 December 2013, the DSB postponed the establishment of a panel.

At its meeting on 22 January 2014, the DSB established a panel.

= =2 4 A

On 10 June 2014, Korea requested the DireGmeral to compose the panel. On 20 June
2014, the DirecteGeneral composed tipanel.
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1 On 11 March 2016, the panel report was circulated to Menavetst has awarded South
Korea.

T On 19 April 2016, the United States notified the DSB of its decision to appeal to the
Appellate Body certain issues of law and legal interpretation ipdhel report.
On 25 April 2016, Korea notified the DSB of its decision to clagseal.
On 7 September 2016, the Appellate Body report was circulated to Members.
At its meeting on 26 September 2016, the DSB adopted the Appellate Body report and the
panelreport, as modified by the Appellate Body repdrt.

CAVEAT: Since thisis the simulation of Dispute Settlement Body of the World Trade
Organization, please be aware of the fact that participants are responsible for reaching a panel
report. At this stage there is no appeal made by neither party, stages after appeal should be
deemed as not happed yet. The information given above is for the purpose of informing

participants only.

B. Jurisdiction

The WTO dispute settlement system has jurisdiction over any dispute bétié€en
Membersarising under any of the covered agreementdiqle 1.10of theDispute Settlement
Understanding® Due to the fact that both United States of America and The Republic of South
Korea are members of the World Trade Organization, the Dispute Settlement Body of the World

Trade Organization has jurisdiction over the this alispunequivocally.

CAVEAT: Please be aware of the fact that, jurisdiction is-megotiable in this simulation.
Parties should refrain from bringing any claim regarding jurisdiction.

C. Issues to Discuss
In this simulation participants aseceptedo discuss the following matters;

1 Whether the large residential washers imported to the United States of America are

dumped?

Yhttps://www.wto.org/english/tratop_e/dispu_e/cases_e/ds464_e.h{mto)
Bhitps://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c5s1pl_e.hiwto)
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1 Whether the US is allowed to impose Adtimping duties to the products it imports
under international agreement that it is a pe@t

T Whet her the | arge residenti al washers i mp
brought by international agreements?

1 Whether the US have used zeroing method correctly under the agreements it is bounded
by?

Also any claim brought by parties (extdpr jurisdiction) can be discussable in the simulation

itself since this simulation will be held sefigtionally.

VI. APPLICABLE LAW

A. AGREEMENT ON IMPLEMENTATION OF ARTICLE VI OF THE GENERAL
AGREEMENT ON TARIFFS AND TRADE 1994 (wi |

Dumpi ng Agreement o herein after)

Article 1: A A n -gumging measure shall be applied only under the circumstances provided for
in Article VI of GATT 1994 and pursuant to investigations initiated and conducted in accordance
with the provisions of this Agreement. The following provisions govermagpdication of Article

VI of GATT 1994 in so far as action is taken under-@inti mpi ng | egi sl ati on or

Article21:AFor the purpose of this Agreement, a pr
i.e. introduced into the commerce of anotheuntry at less than its normal value, if the export

price of the product exported from one country to another is less than the comparable price, in the
ordinary course of trade, for the like product when destined for consumption in the exporting

countryo

Article 24: A" A fair comparison shal/l be made bet weel
This comparison shall be made at the same level of trade, normally atfdutaey level, and in

respect of sales made at as nearly as possible the samBuienallowance shall be made in each

case, on its merits, for differences which affect price comparability, including differences in
conditions and terms of sale, taxation, levels of trade, quantities, physical characteristics, and any
other differences whh are also demonstrated to affect price comparability.7 In the cases referred

to in paragraph 3, allowances for costs, including duties and taxes, incurred between importation

and resale, and for profits accruing, should also be made. If in these ceseomparability has
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been affected, the authorities shall establish the normal value at a level of trade equivalent to the
level of trade of the constructed export price, or shall make due allowance as warranted under this
paragraph. The authorities shatlicate to the parties in question what information is necessary

to ensure a fair comparison and shall not impose an unreasonable burden of proof on those

parties.

Article 242fi Subj ect to the provisions govestanéeng f ai
of margins of dumping during the investigation phase shall normally be established on the basis

of a comparison of a weighted average normal value with a weighted average of prices of all
comparable export transactions or by a comparison of noralakvand export prices on a
transactiorto-transaction basis. A normal value established on a weighted average basis may be
compared to prices of individual export transactions if the authorities find a pattern of export
prices which differ significantly mong different purchasers, regions or time periods, and if an
explanation is provided as to why such differences cannot be taken into account appropriately by

the use of a weighted averaigeweighted average or transactimt r ansacti on compar

Article 58:i An application under paragraph 1 shal/l
terminated promptly as soon as the authorities concerned are satisfied that there is not sufficient
evidence of either dumping or of injury to justify proceedinghwiite case. There shall be
immediate termination in cases where the authorities determine that the margin of durdping is
minimis or that the volume of dumped imports, actual or potential, or the injury, is negligible.
The margin of dumping shall be casred to bede minimisf this margin is less than 2 per cent,
expressed as a percentage of the export price. The volume of dumped imports shall normally be
regarded as negligible if the volume of dumped imports from a particular country is found to
account for less than 3 per cent of imports of the like product in the importing Member, unless
countries which individually account for less than 3 per cent of the imports of the like product in
the importing Member collectively account for more than 7 pet oérimports of the like

product in the iIimporting Member. O

Article 9.3:A T h e a mo u n tdumpifg dutyhskall moh exdeed the margin of dumping as

established under Article 2.0

Article 9.4fiWhen the authorities have céewitnthe seabndt hei r
sentence of paragraph 10 of Article 6, any-dninping duty applied to imports from exporters
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or producers not included in the examination shall not exceed: (i) the weighted average margin of
dumping established with respect to the ctele exporters or producers or, (i) where the liability

for payment of antdumping duties is calculated on the basis of a prospective normal value, the
difference between the weighted average normal value of the selected exporters or producers and
the exyort prices of exporters or producers not individually examined, provided that the
authorities shall disregard for the purpose of this paragraph any zero and de minimis margins and
margins established under the circumstances referred to in paragraph @ictd 8. The
authorities shall apply individual duties or normal values to imports from any exporter or
producer not included in the examination who has provided the necessary information during the

course of the investigation, as provided for in subpamgp h 1 0. 2 of Article 6.

Article 9.5:f | f a product -damping Mutibsj ire ant importing Member, the
authorities shall promptly carry out a review for the purpose of determining individual margins of
dumping for any exporters or producers ir taxporting country in question who have not
exported the product to the importing Member during the period of investigation, provided that
these exporters or producers can show that they are not related to any of the exporters or
producers in the exportincountry who are subject to the adtimping duties on the product.

Such a review shall be initiated and carried out on an accelerated basis, compared to normal duty
assessment and review proceedings in the importing Member. Nduamping duties shallé

levied on imports from such exporters or producers while the review is being carried out. The
authorities may, however, withhold appraisement and/or request guarantees to ensure that, should
such a review result in a determination of dumping in respestich producers or exporters,
antrdumping duties can be levied retroactively to the date of the initiation of the review.

Article 11.1:A A n -dumging duty shall remain in force only as long as and to the extent

necessary to counteract dumpingwhichisusi ng i njury. o

Article 184n Each Member shall take all necessary st
ensure, not later than the date of entry into force of the WTO Agreement for it, the conformity of
its laws, regulations and administratipeocedures with the provisions of this Agreement as they

may apply for the Member in question. o
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B. AGREEMENT ON SUBSIDIES AND COUNTERVAILING MEASURES (will be

referred as ASCM Agreement o herein after)
Articlel.1:AFor the purpose of this Agreement, a su

(a.1) there is a financial contribution by a government or any public body within the

territory of a Member (referred to in this Agreement as "government"), i.e. where:

(i) a govenment practice involves a direct transfer of funds (e.g. grants, loans, and

equity infusion), potential direct transfers of funds or liabilities (e.g. loan guarantees);

(i) government revenue that is otherwise due is foregone or not collected (elb. fisc

incentives such as tax credits);

(i) a government provides goods or services other than general infrastructure, or

purchases goods;

(iv) a government makes payments to a funding mechanism, or entrusts or directs a
private body to carry out one or neoof the type of functions illustrated in (i) to (iii) above
which would normally be vested in the government and the practice, in no real sense, differs

from practices normally followed by governments;
or
(a.2) there is any form of income or price support in the sense of Article XVI of GATT 1994,
and
(b) a benefit is thereby conferred. o

Article 1.22A A subsidy as defined in paragraph 1 sha
shall be subject to éhprovisions of Part 11l or V only if such a subsidy is specific in accordance

with the provisions of Article 2.0

Article 2.2:Aln order to determine whether a subsidy
specific to an enterprise or industry or gvoaf enterprises or industries (referred to in this
Agreement as "certain enterprises") within the jurisdiction of the granting authority, the following

principles shall apply:
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(&) Where the granting authority, or the legislation pursuant to which théngran
authority operates, explicitly limits access to a subsidy to certain enterprises, such subsidy
shall be specific.

(b) Where the granting authority, or the legislation pursuant to which the granting
authority operates, establishes objective criteri@amditions governing the eligibility for,
and the amount of, a subsidy, specificity shall not exist, provided that the eligibility is
automatic and that such criteria and conditions are strictly adhered to. The criteria or
conditions must be clearly sped out in law, regulation, or other official document, so as to
be capable of verification.

(c) If, notwithstanding any appearance of sspecificity resulting from the
application of the principles laid down in subparagraphs (a) and (b), there aresréaso
believe that the subsidy may in fact be specific, other factors may be considered. Such
factors are: use of a subsidy programme by a limited number of certain enterprises,
predominant use by certain enterprises, the granting of disproportionatgeyalaounts of
subsidy to certain enterprises, and the manner in which discretion has been exercised by the
granting authority in the decision to grant a subsidy. In applying this subparagraph, account
shall be taken of the extent of diversification of emoit activities within the jurisdiction of
the granting authority, as well as of the length of time during which the subsidy programme
has been in operation. o

Article 222A A subsidy which is |limited to certain
geogrphical region within the jurisdiction of the granting authority shall be specific. It is
understood that the setting or change of generally applicable tax rates by all levels of government

entitled to do so shall not be deemed to be a specific subsitlyffee pur poses of t hi

Article 10:A Me mb er s shall t ake al | necessary step:
countervailing duty on any product of the territory of any Member imported into the territory of
another Member is in accordance with grevisions of Article VI of GATT 1994 and the terms

of this Agreement. Countervailing duties may only be imposed pursuant to investigations
initiated and conducted in accordance with the provisions of this Agreement and the Agreement

on Agriculture. o
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Article 14 For the purpose of Part vV, any met hod
calculate the benefit to the recipient conferred pursuant to paragraph 1 of Article 1 shall be
provided for in the national legislation or implementing regulations oMea@ber concerned and

its application to each particular case shall be transparent and adequately explained. Furthermore,

any such method shall be consistent with the following guidelines:

(a) government provision of equity capital shall not be considasedonferring a
benefit, unless the investment decision can be regarded as inconsistent with the usual
investment practice (including for the provision of risk capital) of private investors in the
territory of that Member;

(b) a loan by a government shalbt be considered as conferring a benefit, unless
there is a difference between the amount that the firm receiving the loan pays on the
government loan and the amount the firm would pay on a comparable commercial loan
which the firm could actually obtaion the market. In this case the benefit shall be the
difference between these two amounts;

(c) a loan guarantee by a government shall not be considered as conferring a benefit,
unless there is a difference between the amount that the firm receivingatiaatge pays on
a loan guaranteed by the government and the amount that the firm would pay on a
comparable commercial loan absent the government guarantee. In this case the benefit shall
be the difference between these two amounts adjusted for any differierfees;

(d) the provision of goods or services or purchase of goods by a government shall not
be considered as conferring a benefit unless the provision is made for less than adequate
remuneration, or the purchase is made for more than adequateeratam The adequacy
of remuneration shall be determined in relation to prevailing market conditions for the good
or service in guestion in the country of provision or purchase (including price, quality,

availability, marketability, transportationandeth condi ti ons of purchas

Article 19.4fiNo countervailing duty shal/l be |l evied
amount of the subsidy found to exist, calculated in terms of subsidization per unit of the

subsidized and exported product. o
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C. GENERAL AGREEMENT ON TARKFFS AND TRADE

ArticleVI.I:1i The contracting parties recognize that
are introduced into the commerce of another country at less than the normal value of the
products, is to be condemnedtitauses or threatens material injury to an established industry in

the territory of a contracting party or materially retards the establishment of a domestic industry.
For the purposes of this Article, a product is to be considered as being introdtecetein
commerce of an importing country at less than its normal value, if the price of the product

exported from one country to another;

(@) is less than the comparable price, in the ordinary course of trade, for the like
product when destined for consumgptin the exporting country, or,

(b) in the absence of such domestic price, is less than either

() the highest comparable price for the like product for export to any third country in
the ordinary course of trade, or

(if) the cost of production of thproduct in the country of origin plus a reasonable
addition for selling cost and profit.
Due allowance shall be made in each case for differences in conditions and terms of sale, for

differences in taxation, and for other differences affecting price amabpity

Article VI.2:. Al n or der to offset or prevent dumpi ng
dumped product an ardumping duty not greater in amount than the margin of dumping in
respect of such product. For the purposes of this Article, the mafgdumping is the price

di fference determined in accordance with the

Article VI1.3: fiNo countervailing duty shall be levied on any product of the territory of any
contracting party imported into the territory of another cotitiggparty in excess of an amount
equal to the estimated bounty or subsidy determined to have been granted, directly or indirectly,
on the manufacture, production or export of such product in the country of origin or exportation,
including any special suldly to the transportation of a particular product. The term
"countervailing duty" shall be understood to mean a special duty levied for the purpose of
offsetting any bounty or subsidy bestowed, directly, or indirectly, upon the manufacture,

productionore port of any merchandi se. 0
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D. WTO AGREEMENT

Article XVI.4: A Each Me mber shall ensur e t he conf or

administrative procedures with its obligationsasprave d i n t he annexed Agr e
VIl. FURTHER READINGS

1 For more detailed understanding of the case, you may lotile aifficial website of the
WTO where this case is published:
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds464_e.htm

1 Forthe perspective of the companies who are harmed from the dumping you may look at
the petition brought tahe US Department of Commeriog Whirlpool Company
http://5a102f1b916f5522bfbc
67ef8383647d813f2f5712cf6d842667.r7.cf2.rackcdn.com/petition2.pdf

1 For the technical information on atiu mpi ng you may | ook at t
website regarding the definitions and criterias:

https://www.wto.org/english/tratop e/adp e/adp info e.htm

1 For anotherWTO cas relating the arilumping measures on stainless stiem
Mexico, you may look at the case attached at the link:

https://www.wto.org/english/tratop e/dispu e/cases e/ds344 e.htm

1 For more detailed information regarding the mex of the Disputé&ettlementBody
under WTOb6s procedure:

https://www.wto.org/english/tratop _e/dispu_e/disp_settlement_cbt_e/c6slpl e.htm

1 For the report of theappellate body, where you may see the final decision:
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S -S009
Html.aspx?1d=231027&BoxNumber=3&DocumentPartNumber=1&Language=E&HasEn
glishRecord=True&HasFrenchRecord=True&HasSpanishRecord=True&Window=L &Pre
viewContext=DR:FullTextHash=371857150#

i For the opening Statement of The United States Of America at the Meeting Of The Arbitrator
With The Parties:

https://ustr.qgov/sites/default/files/enforcement/DS/US.Arb.Mtg.Open.Stmt.%28as%20deliv%629.

fin_0.pdf
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https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds464_e.htm
http://5a102f1b916f5522bfbc-67ef8383647d813f2f5712cf6d842667.r7.cf2.rackcdn.com/petition2.pdf
http://5a102f1b916f5522bfbc-67ef8383647d813f2f5712cf6d842667.r7.cf2.rackcdn.com/petition2.pdf
https://www.wto.org/english/tratop_e/adp_e/adp_info_e.htm
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds344_e.htm
https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c6s1p1_e.htm
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S009-Html.aspx?Id=231027&BoxNumber=3&DocumentPartNumber=1&Language=E&HasEnglishRecord=True&HasFrenchRecord=True&HasSpanishRecord=True&Window=L&PreviewContext=DP&FullTextHash=371857150
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S009-Html.aspx?Id=231027&BoxNumber=3&DocumentPartNumber=1&Language=E&HasEnglishRecord=True&HasFrenchRecord=True&HasSpanishRecord=True&Window=L&PreviewContext=DP&FullTextHash=371857150
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S009-Html.aspx?Id=231027&BoxNumber=3&DocumentPartNumber=1&Language=E&HasEnglishRecord=True&HasFrenchRecord=True&HasSpanishRecord=True&Window=L&PreviewContext=DP&FullTextHash=371857150
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S009-Html.aspx?Id=231027&BoxNumber=3&DocumentPartNumber=1&Language=E&HasEnglishRecord=True&HasFrenchRecord=True&HasSpanishRecord=True&Window=L&PreviewContext=DP&FullTextHash=371857150
https://ustr.gov/sites/default/files/enforcement/DS/US.Arb.Mtg.Open.Stmt.%28as%20deliv%29.fin_0.pdf
https://ustr.gov/sites/default/files/enforcement/DS/US.Arb.Mtg.Open.Stmt.%28as%20deliv%29.fin_0.pdf
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